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cc:

IN REPLY REfER TO:

DOCKET c/LF SDPY ORIGINAL

Leslie A. Taylor
Leslie A. Taylor Associates
6800 Carlynn Court
Bethesda, MD 20817-4301

Dear Ms. Taylor:

For your information, enclosed are copies of recent correspondence between
Members of Congress and the Commission relating to satellite digital audio radio
service pioneer's preference applications

Sincerely,

~~~
Richard M. Smith
Chief
Office of Engineering and Technology

Enclosures

GEN Docket No. 90-357 and IB Docket No.~
PP-24, PP-86, PP-87
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The HODDrable Reed S. HUDdt
Ch8i11DlD.
Federal CormrrnniC'ttiOlli CommiJ.iOD
1'19 M Street. NW
Wash1nllOli. D.C. 2o.~~4

Dur Me. Cbairman:

We an 9t'I"idnI to YOil~ repans mat Ihe CommJIIlOllis COMiderinl the aram of
an award of "Picmccr PrefaeDcc" to an IPplh:uu fur a11ceDle to provkle Diaital Audtn 'Radio
Servig. (OARS). As)'ou UDdoub=Uy arc aware, lhIlIamiDa oC these awardJ ·has been the
mbjlCt of lignifiCIDt debate in tba CODII'CSI and bctore the CUIIUIlCGC Commlaee. WhIch. in
fact, led to pu.... of lelislation in 199-t to place IOIDC rcquimncm. IDL1 rcsmcdOllS on
"Pioneer Prefereace" aWlrdl, Wkhom prejuctir:iac tbc comideration of my panh:ular applh:ult.
hut hefore you proceed with till cODiidention of ,l1l!ItiDIsuch aD award, we wanted to share
with you nur V1l!lWS on this mltter aDd Mtk rtUIUrIZa from you that aD)' consideration of aD

award compons with both the letra' aDd tha spirit of the law

In 1993. COnp'e1S CDICtId leliRlltion to requile competitive biddiD; aDd to CU1Uil
~y lhc lUll uf loncricl aDd comparative hearin,. for tbe 8fIJUiaI of eenain liceDHI. The
impeuu for thb ~als'Ml.iul1 wu dJ: recolDlt1on thal. while Intteriel proved III expedient method
of distributiDa 1il:I:DICI, a :dpifk:am. private after-market bad developed in which louery
wirmera were cnjoym, subatloliid wUust enrichment at tbI expense nf t.be U.S. 'freuuzy.
SimilArly, CODll'CIS profcaed a IIW'RL l1'ech1 niun to tile Commtuion maJdnl a lIIbject1ve
j1xla;lMat IIDODI compctiDa applicaUoas. Conarcu l:OlI..lw1ed that competitive biddiDI would
obviously rICCNp tba iDlriDaic vl1uc of the.. li~ for tIw TJ'CUW'Y 4IDJ would create pealer
efficiency in the lIIip'MDt of spectrUm liccnau by CDIUI'iDI that the lic~li wm awanild
"plDly iD. free marbt to -hoev. valued the liccnac mOlt. The Commission's ~A In
lmplementin. spectrum auctioDi hu c!tarI)' vindicat8d this viewpoint.

SutJsequemly. tD 1994. the (nmmiuioD telected three appllCIDIi for broadbAnd pel'lODIl
CQJWDWliI;a&Li<Jm servk:cs <PeS> l1caIa to he IraJlta1 -Picmeer Preferea.ce" awarde. Alide from
a pDa'ic COD:crn of how the new polley of competitive bidding could be hanncmized with the
CommialiOD'S policy of "Pioneer Prc:Cl:n=m:c:," Convus was specifically concerned that tba
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nM&w proeIli for the gram of tbHIawatds DOt be arbirmy or subjKUvc. As a conscque.o.:c,
IeJlllatiOft wu eDIC:IId in 11* TO IlIIUrImat~ future MPioDMr Preferca=" awards would not
sutler fmm the. iDftrm1t1eI. Specifically. tbe law~ a ,... tlyi__ procell with a pm:!
comprlIIc1 of "expertJ in tbe radio scieaces drawn from amoaa perIODs who 11'8 DOt employ••
of rbe Commtsmn" to ensure !hat the aWUd is juStified IDd does DOt mult in UJUust~
of lhe JIIIllCl:.

Tile hiw also makes cJear tblt tbe ourstde peer mri.w requirement clo•• DOt apply to
applUtiom tbaL llllve 'b.-Icc:epud tor _ befOre Slprlmber 1, 1994. It 11 our UDdmtIDdiDa
thattbil exception appu' inlb= in.IiWu we. NotW1tbstaDdlq tbI precise 'egal requiremem.
in the iDIram cuet we wouJcI hope m.r. you c:oWcl KpJmK:iIrc. liven the hlKOl7 of QqreIsinnal
cozam and ac:doD in mil INI,dIe JlCIl KDJitivltY lhat bD UYIf time UtIChed 10 thtS J)I'OIl'IDl.
In tbia regard, how does _ Cammipjnn n:coacile I ·Pimar Prcfcrca=" IWuU proamn with
I liceDM award .yttam ... on & fNe market? Do you belinc it is approprJalC tu gnmt is

"Piofteer PrefereDce· aWild for DARS? If 10. ~t prooas bas the CommiJaion employed in
colUlderiq applicaUODI for such an awarc!? FiDI1ly t how doca this proccal compare with
whatever "raceu the CommluioD employed in sraDtiq PeS IfPioDCCr Preference" awardl?

1baDk you for )'nuT immediate atUmtion to tbIIe eozanu and rupoI:IIIl to tbac
queltiona. Let us add 1D cloliq that it is unequi\focally DOt our iDt8Dt to slow clown the
Commissiou'!! p!UL"CII In bJ1DI11W DARS 'lrJC!bMIoJY In the Anwr1Ca1l public U IOOD u pouibl•.
lbcrcforc. we would appm;iate your response to tlUllettlr no later thin MAy 22, 1996.

Sinccrc:ly.
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Ma' 1996

The Honorable Thomas J Bliley, Jr
Chairman
Committee on Commerce
U.S. House of Representatives
2125 Rayburn House Office Building
Washington, D C 2051 'i-6115

Dear Mr Chairman

Thank you for your letter of May 15. 1996 expressing your concerns about the
possibility of a pioneer's preference award m the satellite digital audio radio service (satellite
DARS)

I agree that any such award should comport with both the letter and the spirit of the
law. Inasmuch as your questions address adjudicatory pioneer's preference proceedings
currently pending before the Commission. It would not be appropriate for me or the
Commission staff to comment on the merits or outcome until the full Commission has made a
final decision based on the record before It I have asked Richard Smith, Chief of the Office
of Engineering and Technology. the Office responsIble for administering the Commission's
pioneer's preference program. to respond tel vour inquiry' without addressing the merits or
the outcome of the proceedings His letter ,s attached

Again, thank vou for conveying your vIews on this subject

Sincerely yours

Itt -<:7 / /l ~/(1/1/ "-_/
--"".J"'" e,/···/

Reed E Hundt
Chamnar

ENCLOSURE



Federal Communications Commission
Washington. D C 20554

Ma\ 1996

The Honorable Thomas J Bliley, Jr
Chairman
Committee on Commerce
U. S. House of Representatives
2125 Rayburn House Office Building
Washington, D. C 20515··6115

Dear Mr. Chairman:

Thank: you for your letter of May 15. t996 to Chairman Hundt expressing your
concerns about the possibility of a pioneer's preference award in the satellite digital audio
radio service (satellite DARS). Chairman Hundt has asked me to respond to your questions.
You ask four questions regarding the consistency of the pioneer's preference program with
use of competitive bidding procedures, the appropriateness of a satellite DARS pioneer's
preference award, the process followed by the Commission in considering applications for a
satellite DARS pioneer's preference award, and how that process compares to that used to
consider pioneer's preference requests for pes Each specific question is addressed below

1. How does the Commission reconcile a "Pioneer Preference" award program
with a license award system based on a free market (competitive bidding)?

The Commission has reconciled its pioneer' s preference program with the use of
competitive bidding by charging for such licenses and implementing other mechanisms to
avoid "unjust enrichment" Thus, even in SItuatIOns m which competitive bidding is
employed to assign licenses, award of a pioneer's preference may be appropriate where a
pioneer meets the established criteria for demonstrating that it has made significant
contributions to the development of a new telecommunications service or technology

The process by which we reconciled our pIoneer's preference program with
competitive bidding took place following the August 1993 enactment of legislation which first
authorized the Commission to assign licenses via competitive bidding. The CommiSSIOn
promptly commenced a rulemaking proceeding to examine whether the pioneer's preference
rules should be repealed to take into account thIS new, market-based, approach to assigning
licenses. The Commission stated that the pioneer's preference program had been established
at an earlier time, when the Commission was limIted to awarding licenses by random
selection and comparatIve hearings. The establIshment of competitive bidding authority
created a new dynamic for license assignmem~ i\ccofdingly .. the Commission proposed
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several options to revise the pioneer's preference rules in light of its new competitive hidding
authority. These options included discounting bids by designated pioneers by some specific
amount or percentage without guaranteeing them a license or, alternatively, requiring
payment for a guaranteed license awarded to a pIoneer Review of the Pioneer's Preference
Rules, Notice of Proposed Rule Making, ET D()ckel~O 93-266, 8 FCC Rcd 7692 (1993)

Prior to final resolution of these issues, Congress in 1994 enacted the legislation
discussed in your letter Specifically, Congress directed the Commission to continue the
pioneer's preference program until September 30, 1998 for pioneer's preference applications
received after September L 1994. Uruguay Round Agreements Act, Pub.L. No. 103-465,
Title VIII, § 801, 108 Stat. 4809, 5050 (19941, codified at 47 lLS.C. § 309(j)(13)(D)(GATT
Legislation). It also required the Commission to charge a fee for pioneer's preference
licenses issued on or after August 1, 1994, based on the winning bids for comparable
licenses. 47 U.S C. § 309(j)(13)(B), (G) While this was similar to the approach taken by
the Commission when It earlier assessed payments for narrowband and broadband PCS
pioneer's preference licenses, it provided the Commission explicit authority to do so.
In implementing this legIslation, the CommiSSIOn mterpreted the statute and the continued
need to reconcile the pIOneer's preference program and the use of auctions as follows.

[W]e believe that competitive bidding affects our pioneer's preference
program. The GATT legislation directs us to maintain the program until
September 30, 1998 for preference requests accepted for filing after
September I, 1994, and we believe that terminating the program for requests
filed on or before that date -- even If desirable .... would accord inconsistent
treatment to preference requests simply because of the date on which they
were submitted for filing. We do not see a valid reason to distinguish
preference requests on that basis. Accordingly. we are retaining the program
not only for pioneer's preference requests accepted for filing after
September I. 1994. but also for those accepted for filing on or before that
date.

We find persuasive the argument by several commenting parties that not
requiring a pioneer's payment would be mequitable to other licensees and
would result in a financial advantage to cen.am competitors in services in
which licenses are assigned by competitIve bidding [P]roviding free
licenses to pioneers has the potential to distort the competitive bidding process
and provide pioneers with a financial advantage over their competitors
Further .. we helteve that free licenses would contribute toward an uneconomic
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allocation of the spectrum to the extent that recipients of free licenses do not
value the spectrum as much as other bidders, especially where licenses are
highly interdependent Finally. we believe that free licenses could result in
"unjust enrichment" to pioneers to the extent that their contributions justify
only a discounted spectrum payment As Congress recently recognized in the
GATT legislation. payment by pioneers is "necessary to prevent unjust
enrichment by ensuring that the value of any such contribution justifies any
reduction in the amounts paid for comparable licenses" and to "recover for the
public a portion of the value of the public spectrum resource by requiring
[each pioneer's preference recipient] as a condition for receipt of its license.
to agree to pay rfor its license] "

Review of the Pioneer's Preference Rules, Second Report and Order and Further Notice of
Proposed Rule Making, ET Docket No 93-266 10 FCC Rcd 4523 (1995) (footnote
omitted).

2. Is it appropriate to grant a "Pioneer Preference" for DARS?

Without addressing or prejudging the merits of the specific DARS pioneer's
preference requests, which are still pending adjudicative matters before the Commission, a
pioneer's preference award could be granted if any ,)t the requests meet the stringent
standards set forth in the Commission'" rules and orders These standards are described in
response to question' below

Section 7 of the Communications Act states that it is the policy of the United States to
encourage the development of new technologIes The pioneer's preference rules were
adopted in furtherance of this policy. Satellite DARS would appear to qualify for the
pioneer's preference program, so long as one or more applicants have adequately
demonstrated that it was responsible for the innovations that led to development of the
service and that its proposal is technologically feasible and the rules ultimately adopted are
an outgrowth of the pioneer's preference proposal In addition, award of a pioneer's
preference would recover a portion of the value of the public spectrum because, pursuant to
Section 309(j)(13) of the Communications Act. a pioneer's preference grantee must pay a
sum calculated by incorporating the price paid tor comparable spectrum licensed via
competitive bidding
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3. What process has the Commission employed in considering applications for a
pioneer's preference award,

The responsibility for evaluating pioneer's preference applications rests with my office
-- the Office of Engineering and Technology (GETI GET established a panel consisting of
six individuals from three different Commission Bureaus and Offices to review each satellite
DARS pioneer's preference application, The panel was chaired by an DET economist who
helped write the pioneer'" preference rules The other members of the panel were all
electronics engineers

The panel evaluated each of the pioneer s preference requests based on the following
criteria. in accordance with Section 1402 of the Commission's Rules: 1) the applicant must
have developed an innovative proposal that leads to the establishment of a service not
currently provided or a substantial enhancement of an existing service; 2) the applicant must
have demonstrated the technical feasibility of Its proposal; and, 3) the rules adopted in a
proceeding must be a reasonable outgrowth of the applicant's proposal. The findings of the
panel were incorporated into a draft agenda item for Commission consideration, which is
currently pending

4. How does this process compare with whatever process the Commission
employed in granting pc.~ "Pioneer Preference 0' awards.

The process employed in evaluating satell.ite OARS applications was more formal than
the process used in evaluating both narrowband and broadband pes pioneer's preference
applications. With respect to pes. no panels were established, The Commission mostly
relied on the record developed by the pleadings and other filings submitted in support of and
in opposition to the numerous PCS pioneers preference requests filed. It also relied on the
submission of experimental license reports from the aDplicants and the examination of the
record by various Commission personnel

I trust that this reply is responsive to your concerns, If you have further questions,
do not hesitate to contact me.

Richard M. Smith
('hlet Office of Engineering and Technology
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The Honorable John 0 Dingell
Ranking Minority Member
Committee on Commerce
U,S, House of Representatiyes
2322 Rayburn House Office Building
Washington, D,C 2051"

Dear Congressman DingelJ

Thank you for your letter of May 15, J996 expressing your concerns about the
possibility of a pioneer's preference award In the ~atellire digital audio radio service (satellite
DARS)

I agree that any such award should comport with both the letter and the spirit of the
law, Inasmuch as your questions address adjudicatory pioneer's preference proceedings
currently pending before the Commission, it would not be appropriate for me or the
Commission staff to comment on the merits or outcome until the full Commission has made a
final decision based on the record before it [have asked Richard Smith, Chief of the Office
of Engineering and Technology, the Office responsible for administering the Commission's
pioneer's preference program, to respond to your mquiry without addressing the merits )r
the outcome of the proceedings His letter 1S attached

Again, thank you for conveying your "Ilew,»n this subject

Smcerelv VJurs

Reed E Hundt
ChalTm,lfi

ENCLOSURE



Federal Communications CommIssion
Washington [) C 20554

Ma"n 199fl

The Honorable John D, Dingell
Ranking Minority Member
Committee on Commerce
U.S. House of Representatives
2322 Rayburn House Office Building
Washington, D.C 2051 "

Dear Congressman Dingell

Thank you for your letter of May 15. 1996 to Chainnan Hundt expressing your
concerns about the possibility of a pioneer's preference award in the satellite digital audio
radio service (satellite DARS) Chainnan Hundt has asked me to respond to your questions.
You ask four questions regarding the consistency of the pioneer's preference program with
use of competitive bidding procedures .. the appropnateness of a satellite DARS pioneer s
preference award, the process followed by the Commission in considering applications for a
satellite DARS pioneer's preference award .. and how that process compares to that used to
consider pioneer's preference requests for pes Each specific question is addressed below.

1. How does the Commission reconcile a "Pioneer Preference" award program
with a license award system based on a free market (competitive bidding}?

The Commission has reconciled its pioneer'" preference program with the use of
competitive bidding by charging for such licenses and implementing other mechanism~ to
avoid "unjust enrichment' Thus. even in situations In which competitive bidding is
employed to assign licenses, award of a pioneer s preference may be appropriate where a
pioneer meets the established criteria for demonstrating that it has made significant
contributions to the development of a new telecommunications service or technology

The process by which we reconciled our pioneer's preference program with
competitive bidding took place following the August 1993 enactment of legislation which first
authorized the Commission to assign licenses Via competitive bidding. The Commission
promptly commenced a rulemaking proceeding to examine whether the pioneer's preference
rules should be repealed [0 take into account thIS new. market-based, approach to assigning
licenses. The Commission stated that the pIOneer s preference program had been established
at an earlier time when the Commission wa~ Iinllted to awarding licenses by random
selection and comparatIve hearings The estahlJshment of competitive bidding authority
created a new dvnarmc tin license assignment, \ccordinglv the Commission proposed
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severa] options to revise the pioneer's preference rules in light of its new competitive bidding
authority. These option..o;; included discounting hids by designated pioneers by some specific
amount or percentage without guaranteeing them a license oc alternatively. requiring
payment for a guaranteed license awarded to a pioneer Review of the Pioneer's Preference
Rules. Notice of Proposed Rule Making. ET Docket No. 93-266. 8 FCC Rcd 7692 (1993)

Prior to final resolution of these Issues, Congress in 1994 enacted the legislation
discussed in your letter Specifically, Congress directed the Commission to continue the
pioneer's preference program until September 30 1998 for pioneer's preference applIcations
received after September 1. 1994. Uruguay Round Agreements Act. Pub.L. No. 103-465,
Title VIII, § 801, 108 Stat. 4809, 5050 (1994). codified at 47 U.S.C § 309(j)(13)(D)(GATT
Legislation). It also required the Commission to charge a fee for pioneer's preference
licenses issued on or after August 1.. 1994 .. based on the winning bids for comparable
licenses. 47 U.SC § 309(j)(13)(B), (G) While this was similar to the approach taken by
the Commission when it earlier assessed payments for narrowband and broadband pes
pioneer's preference licenses, It provided the Commission explicit authority to do so
In implementing this legislation. the Commission interpreted the statute and the continued
need to reconcile the pioneer's preference programmd the use of auctions as follow';

[W]e believe that competitive bidding affects our pioneer's preference
program. The GATT legislation directs us to maintain the program until
September 30 1998 for preference requests accepted for filing after
September 1.. 1994, and we believe that terminating the program for requests
filed on or before that date- even if deSIrable would accord inconsistent
treatment to preference requests simply hecause of the date on which they
were submitted for filing. We do not see a valId reason to distinguish
preference requests on that basis Accordmgly. we are retaining the progran',
not only for pioneer's preference requests accepted for filing after
September I 1994. but also for those accepted for filing on or before that
date.

We find persuasive the argument by several commenting parties that not
requiring a pioneer's payment would he inequitable to other licensees and
would result m a financial advantage lO certain competitors in services in
which licenses are assigned by competitive bidding. [P]roviding free
licenses to pioneers has the potentIal to distort the competitive bidding process
and provide pioneers with a financial advantage over their competitors.
Further. we helieve that free license<; would contribute toward an uneconomlC
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allocation of the spectrum to the extent that recipients of free licenses do not
value the spectrum as much as other bidders. especially where licenses are
highly interdependent Finally, we believe that free licenses could result 10

"unjust enrichment" to pioneers to the extent that their contributions justify
only a discounted spectrum payment As Congress recently recognized in the
GATT legislation. payment by pioneers IS "necessary to prevent unjust
enrichment by ensuring that the value of any such contribution justifies any
reduction in the amounts paid for comparable licenses" and to "recover for the
public a portion of the value of the public spectrum resource by requiring
[each pioneer's preference recipient]. as a condition for receipt of its license.
to agree to pay [for Its license] "

Review of the Pioneer's Preference Rules, Second Report and Order and Further Notice of
Proposed Rule Making, ET Docket No 91,266 10 FCC Rcd 4523 (1995) (footnote
omitted)

2. Is it appropriate to grant a "Pioneer Preference" for DARS?

Without addressing or prejudging the merits of the specific DARS pioneer's
preference requests .. which are still pending adjudicative matters before the Commission, a
pioneer's preference award could be granted if any of the requests meet the stringent
standards set forth in the Commission' s ru les aod orders These standards are described in
response to question ~ below

Section 7 of the Communications Act states that it is the policy of the United States to

encourage the development of new technologIes fhe pioneer's preference rules were
adopted in furtherance of this policy. Satellite DARS would appear to qualify for the
pioneer's preference program, so long as one or more applicants have adequately
demonstrated that it was responsible for the innovations that led to development of the
service and that its proposal is technologically feasible and the rules ultimately adopted are
an outgrowth of the pioneer's preference proposal, In addition. award of a pioneer's
preference would recover a portion of the value of the public spectrum because. pursuant to
Section 3090)(13) of the Communications i\Cl, a pIoneer's preference grantee must pay a
sum calculated by incorporating the price paId fnr comparable spectrum licensed via
competitive bidding
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3. What process has the Commission employed in considering applications for a
pioneer's preference award.

The responsibility for evaluating pioneer's preference applications rests with my office
-- the Office of Engineering and Technology (OET) GET established a panel consisting of
six individuals from three different Commission Bureaus and Offices to review each satellite
DARS pioneer's preference application, The panel was chaired by an GET economist who
helped write the pioneer's preference rules rhe IJther members of the panel were all
electronics engineers,

The panel evaluated each of the pionee'r' s preference requests based on the following
criteria, in accordance with Section 1.402 of the Commission's Rules: 1) the applicant must
have developed an innovative proposal that leads to the establishment of a service not
currently provided or a substantial enhancement of an existing service; 2) the applicant must
have demonstrated the technical feasibility of Its proposal; and, 3) the rules adopted in a
proceeding must be a reasonable outgrowth of t.he applicant's proposal. The findings of the
panel were incorporated tnto a draft agenda item fOT Commission consideration, which is
currently pending.

4. How does this process compare with whatever process the Commission
employed in granting PCS "Pioneer Preference" awards.

The process employed in evaluating satellite OARS applications was more fonnal than
the process used in evaluating both narrowband and broadband PCS pioneer's preference
applications. With respect to PCS, no panels were established, The Commission mostly
relied on the record developed by the pleadings and other filings submitted in support of and
in opposition to the numerous PCS pioneers preference requests filed. It also relied on the
submission of experimental license reports from the applicants and the examination of the
record by various Commission personnel

I trust that this reply is responsive to vour concerns. If you have further questions,
do not hesitate to contact me.

Sincerely yours,

RIchard M. Smith
~hlet Office of Engineering and Technology


